Efficiency and effectiveness of international treaties as a socio-economic tool
 


Analisys of the convention between canada and the argentine republic for the avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on income and on capital
    This paper discusses the importance of international relations between Canada and Argentina, the potential that takes place in the commercial area and the corresponding influence that this brings to the socio-economic life of their populations, from which can be inferred that setting international tax policy has become an event that exceeds a country's economic sphere.
As there is a significant opening in the economic policies of both countries following the global trend of opening markets, globalization and little control or setting of monetary and exchange policies, the need arose to create tools that protect the investments of individuals and government fiscal powers, finding a solution against unfair competition from countries that do not provide an effective policy against tax evasion. Canada and Argentina were not oblivious to these changes and they signed two treaties that affect the economies of both countries, one of Investment Promotion and the other to avoid double taxation, considering also the exchange of information as the main tool to combat tax evasion.

Through personal interviews with officials from the tax authorities and finance ministries as well as other government departments involved in the negotiation of international treaties and implementation them, in both countries, apart from conducting consultations in Educational Institutions and Libraries and National Archives to obtain documents relating to these treaties,  a fairly detailed picture of the functioning of this important tool for international cooperation in the field of protection of tax base and sovereignty of Argentina and Canada was reached.
After a brief description and statement of economies and current situations in both countries, the main subject of this work will be to analyze the characteristics, beliefs, goals and practical applications of the Convention to avoid double taxation signed between both countries, with particular attention to the exchange of information clause.


About Canada: 
Canada is a federation with a population of 31,612,897 inhabitants according to census of 2006
, with growth for 2009 of 33,739,900 inhabitants. The population density is 3.5 inhabitants per km2, with a surface of 9,017,698.92 km2.
The monthly growth of Canada's gross domestic product was 0.2% as measured through October 2009 
 compared to the previous month.
The annual GDP to October 2009 was 1,190,689 million dollars, with a negative annual variation of 3.2% over the previous period. This decrease in GDP reflects the global financial crisis. Yet Canada has a healthy economy based on years of growth and fiscal surpluses. 
Historically, this country was highlighted in the production of raw materials and natural resources. The main industries are wood, whose share in exports declined markedly in the last decade, fisheries and metals.
Currently, services account for 60% of the country's economy, with companies that are world leaders in technology.
The trade balance recorded significant growth going from $ 6 billion in late 2006 to 30.2 trillion at the end of 2007 as Report 2008 of the Ministry of Foreign Affairs and International Trade of Canada. Exports of goods and services grew by 1.9% reaching a total of 532.7 billion in 2007, accounting for 34.8% of total gross domestic product of the country, while imports grew by 3.2% reaching 502.5 billion dollars
.
Today, Canada's trade policy is oriented towards the search of external capital for business creation and therefore employment in their country, and the protection of Canadian investment abroad. To achieve this, it was established as a fundamental premise, to improve its international tax system. Internally, in order to increase the competitiveness of Canadian business, and with the possibility of expansion abroad, Canada achieved its goal to count on the lowest rate of income tax in the G7.
With respect to the tax system, tax revenues for the year 2008 in terms of GDP, was of 32.17% 
.
From the reading of population density, it can be seen how small the domestic market is for Canadian companies; this forces them to seek for expansion abroad, in order to reach wider markets. To achieve this expansion is that companies need a high degree of competitiveness. Part of this competitiveness globally speaking is reached when the country has a competitive and appropriate tax system for a small open economy such as the Canadian
.

 

About Argentina
On the other hand, Argentina is also a Federation which has a total area of 3,761,274 km2 and a land area of 2,791,810 km2, which is home to a total population of 36,260,130 inhabitants according to 2001 census, where the total population projection made by INDEC for 2009 is 40,134,435 inhabitants, having a population density, based on data from the last census carried out by INDEC, of 13 h/km2, this being an important demographic characteristic difference with respect to Canada.
The annual GDP was estimated at 1,195,372 million dollars accrued through the third quarter of 2009, for the last four quarters, which shows a cumulative increase over the previous year of 1.2%. However, this variation is influenced by the economic downturn worldwide. GDP growth from 2002 was sustained in 2008 being 6.8%, beginning to decline in subsequent quarters to reach 1.2% in late 2009.
In 2008 the tax burden, measured as a percentage of GDP reached 28.81%
. 

Exports for the period 2008 was 70.021 million dollars, measured from January to November 2008 reaching 65.864 million dollars, the same period (January to November) for 2009 gives the sum of 50.899 million dollars, which means a decrease of 23%, partly due to the decrease in the quantities of goods and services exported and partly to the decline in export prices. With regard to imports for the period January to November 2008, it was 53.965 million dollars and for January to November 2009 of 35.172 million dollars, with a negative change in the year of 35%, so the trade balance is growing of 11.899 million to 15.727 million, this increase was triggered by lower imports.
Argentina's foreign policy is open, independent, except for regulations to be followed by a country MERCOSUR, and the restrictions on foreign investment in fisheries, domestic transport, and purchase of property in areas of security, arms and ammunition. There are numerous bilateral treaties to promote foreign investment in the country. 
With regard to imports in general, they are treated as national products to the effects of domestic taxes. Prohibitions to imports are reduced.
The main comparative advantage lies in Argentina's agricultural production, excelling in the production of cereals and livestock products. Over 40% of total exports are agricultural products. The share of manufacturing in GDP increased only from the year 2002. There is also a leading position in Latin America in the production of crude oil and natural gas, export of such goods is subject to export duty surcharges.
The general objectives pursued by the current trade policy can be summarized in general welfare, poverty reduction, economic growth and full employment. As the government tries to support small and medium enterprises in their participation in international markets, promoting tourism, foreign direct investment and the provision of adequate channels for business. Perhaps the greatest difference with Canada is that Argentina does not give prominence to fiscal policy as an important factor in economic growth and improving living standards of people in the country.
Economist Alan Reynolds 
 concluded in his work that economic progress is based on five pillars: 1-Security of property rights, 2-monetary stability, 3-Market Prices, 4-Competition and 5-A tax system that favours economic growth, the latter being the most neglected item in all the cases studied by the author, concluding that in the pursuit of income redistribution through the tax system should be considered that high tax rates only decrease the income for everybody.
Test this premise with what happened in our country between 1989 and 1992, where tax burdens were significantly reduced, resulting in an increase in tax collection in terms of GDP and GDP growth. This triggered a series of facts favourable to the economy, as capital repatriation which were injected into Argentina's industry, receipt of external private capital for investment and increased consumption of the population, among other factors.
Canada – Argentina
In Latin America and the Caribbean, excluding Mexico, Argentina is the 7th largest trading partner of Canada, also being the 7th country in the ranking of Canadian direct investment in the same region. Exports of goods produced by Canada to Argentina grew 482% from 2003 to 2008.
The main items of export from Canada to Argentina are telecommunications equipment, equipment for power plants and drilling; parts for nuclear reactors and uranium oxide, electrical and electronic equipment, general machinery and chemicals, also highlights the technology transfer information and communications. 
Canadian investors are interested in exploiting natural resources like mining, and gas, nuclear energy, food processing and agriculture from the information technology and communications.
Canada, on the other hand, imports from Argentina gold, iron and steel products, wine, fruit and pharmaceuticals.

Canada and Argentina have a treaty to avoid double taxation on taxes on income and on capital including an exchange of information clause and a treaty for the promotion and protection of investments.

ROLE OF THE TAX TREATY TO AVOID DOUBLE TAXATION
The importance of treaties between two or more countries to avoid double taxation and agreements on exchange of information lies in the ability to try to level the playing field between domestic and foreign taxpayers, cancelling further double taxation, acting in the fight against tax evasion and the unfair competition that it represents. This functionality translates into a social order despite being treated in the economic sphere, since any economic circumstance, largely defines the social aspect of a country through the wealth with its population count and the way they live and develop.

Moreover, as discussed in this paper, fiscal policy is one of the factors that define a country's economic growth, so the international tax policy must be addressed specifically, with international treaties as the main tool.

On the possibility of tax treaties to deter or prevent unfair competition in international trade, and defining the location of investment, thereby strengthening the market, find their role in today's globalized world.

Tax treaties have the ability to achieve the correct distribution of resources and the correct measurement of those resources when it comes to tax affecting more than one country, strengthening tax administration through the ability to act beyond its geographical borders.
A clean market that works correctly according to the law of supply and demand conditions ensuring real competition in international markets, promotes international trade and investment location to ensure the maximization of profits. Also, under transparent and fair competition, ensures a more equitable distribution of resources generated in the field of international trade. On the other hand, governments make the tax base is not undermined by harmful tax evasion by large domestic and foreign investors, leading it to the state in search of a fiscal balance, exert a greater tax burden in the domestic sector, thus producing the effect of avoiding it in all tax systems in the world, which is the inequity and poor distribution of wealth, from the time that tax evasion is affecting the right of those who have less, whenever the state will not have the actual tax collection, if not a cut and diminished recovery by entities evaders, which is immediately reflected in fewer public services or increased pressure in a given sector of the population that represents a tax base and a safer and easier collection, including the possibility of labour income or consumption, or the tax that was established in Argentina on movements in bank accounts.
This opportunity provided by international treaties to avoid double taxation and especially the exchange of information was discussed at length by various organisms. We can cite for example the technical resolution of the 36th General Assembly of the Inter-American Center of Tax Administrations, CIAT, held just in Canada in 2002 where the central theme was "Opportunities for improving tax compliance through interaction and cooperation", concluding that international cooperation should be promoted through the conclusion of international treaties. Meanwhile the Organization for Economic Cooperation and Development (OECD) has created the Global Forum for cooperation and fiscal transparency, to work permanently in the advancement and improvement in international relations for tax purposes, recognizing the need of countries to set tax policies that ensure legitimate market conditions in international competition faced by firms.
The central question in this analysis is: Why is it important that there is a treaty between Argentina and Canada to avoid double taxation and why it is important to exchange information between the two nations?
From the economic point of view: They are two complementary economies, representing Argentina the needed market to Canadian companies in terms of population size.
From the standpoint of production opportunities, Argentina has natural comparative advantages in the agricultural area, representing an excellent field for Canadian investment that would cover the unused production capacity in its territory, due to climatic and geographical conditions.
Another important market for Canada is the technology and communications, because in Argentina these services are mainly covered by foreign companies
Canada and Argentina stand out in the forestry and agricultural production, so that the exchange in these areas encourages both countries, counting Argentina with a climate that allows better use of its soils in periods of production in agriculture, which makes it a Canadian-owned receptor potential, favouring each of with the transfer of technology and know-how.
This treaty, besides being the most effective weapon against double taxation, is basically a contract that establishes how the tax base is divided between two nations, and provides a clear scenario in law and taxation for businesses of each country wishing to expand its borders, thus becoming a catalyst for trade relations between the two countries, besides promoting capital investment abroad as this agreement remains in the long term, ensuring the playing field for investors.
With the development and subsequent growth of direct investment succeed certain positive effects on economies such as the generation of employment, including indirect job creation, expansion of domestic industries and technology transfer; and all this combined triggered the creation of attractive macroeconomic conditions in the country, with multiplier effects.
When foreign investment is encouraged through an agreement to avoid double taxation, is achieved in addition, that the profits earned by these funds returned to the country of origin, injecting into the national economy and encouraging its growth, since by not taxing these profits the country, is encouraging repatriation. In the specific case of Argentina and Canada, there is an incentive given by the Treaty on protection of investment signed by both countries.
A clear example of the importance of the signing of treaties in attracting foreign capital, can be seen in our country in the decade of the '90s, where in addition to internal political changes that included the opening of the economy and the international relations, and following the signing of 12 agreements, foreign direct investment in the country increased from 16.303 million dollars in 1992 to 62.037 millions in 1999, using book values published by INDEC.
Furthermore, although not specifically sought by this treaty, providing means to ensure fiscal transparency and an effective policy against tax evasion is an important first step towards achieving this goal through its information exchange clause.

Established as Argentina and Canada are encouraged each other through economic relations, we find it important that there is a clear legal basis that protects the income of both treasuries and tools that help to prevent tax evasion, being a condition to meet such a need with the Convention between Canada and Argentina to avoid double taxation in relation to Taxes on Income and on Capital. The main legislation currently in force to prevent tax avoidance is the exchange of information, not existing at the time a specific treaty on mutual assistance between the two countries, subject only to respect the regulations of Article 26 of the Convention mentioned above.
EXCHANGE OF INFORMATION BETWEEN CANADA AND ARGENTINA


Procedure to sign Agreements of exchange of information and for its implementation. Comparison between Argentina and Canada

In Argentina, the General Administrator of Public Revenue has the power to sign international treaties in the field of exchanging information and mutual administrative assistance, as these are considered "simplified arrangements" and do not require the intervention of other governmental powers or ratification by Congress. This power was granted by the Bylaw 618/97 in art. 9. Following the existing provisions in international law.

The procedure starts at AFIP-DGI (Federal Administration of Public Income – General Tax Office), in International Affairs Department. Currently the policy of this government is to underwrite the largest possible number of exchange of information agreements, consistent with the practices of fiscal transparency that the Organization for Economic Cooperation and Development is trying to continue worldwide.

Argentina, through the International Affairs Office, began implementing work and talks in order to know the position of the Government of Canada with regard to the sign of a specific agreement on mutual administrative assistance and exchange of information.

In Canada, however, negotiations and talks for the signing of agreements on exchange of information are made by the Ministry of Finance in collaboration with the CRA (Canadian Revenue Agency), subsequently requiring parliamentary approval for the treaty enters into force as a matter of law.

From the information gathered at the Ministry of Finance of Canada it could be known that Canada could not hope to sign new agreements for mutual assistance between tax administrations or on exchange of information with countries with whom they already have a convention or international treaty with an exchange of information clause because their efforts are doomed to the signing of treaties with those countries with which there is still no regulations in the struggle against double taxation or tax evasion avoidance, as is the exchange of information.

Canada Policy regarding exchange of information Agreements
Canada's interest focuses on the signing of treaties on the model treaty for the exchange of information, created by OECD; at this stage it is sufficient to establish agreements to exchange information at the request of the parties. Canada is not considering the possibility of automatic or spontaneous exchanges, because currently Canada only performs these practices with their N° 1 trading partner, the United States, based on the importance of relations between both countries.

Already in 1971, Canada imposed as its main goal to create the most extensive network of international treaties that they could. That ultimately leads to the attainment of a strong economy, with the advantages that benefit all Canadians.

This view is based on the idea that a strong international tax system, transparent and fair improves the competitiveness of the country attracting investors in high value added activities, innovation and skilled employment that is deemed necessary and relevant in this time in Canada.

In its 2007 budget, where the central idea was to achieve justice in international taxation, a panel of tax experts was created to work for this purpose.

This panel worked taking into account the work and experience of the Global Forum on Transparency and Exchange of Information of OECD, the G-7 and G-20, issuing a final report in 2008 entitled "Enhancing Canada's international tax advantage".

The panel's main goal was to support the advantages of Canada, setting certain targets to be met with international tax policy.

These objectives are:

1 - The Canadian international tax system for business investment and foreign nationals must be competitive when compared to the systems of Canada's major trading partners.

2 - The Canadian and foreign investments in Canada should have equal treatment, protecting the tax base and its measuring for Canadian-source income.


3 - Tools that provide security and protection to the Canadian tax base must be included.


4 - The tax legislation should be easy to interpret, enforce, implement and manage, on behalf of taxpayers as well as Revenue Agency.

5 - It is also important to compare and analyze the tax systems of most important trading partners with the Canadian system regularly, and benchmark Canadian system.


6 - Any major change in international tax law should be widely consulted and studied.

In addition, Canada found that being one of its goals to attract foreign investment into the country, special care should be taken when setting international tax policy, which would position them in terms of competitiveness.

For the tax system to create this competitiveness, it had to achieve neutrality in: The export of capital, imports of capital or capital holdings, these goals are unattainable together, but any such neutrality can be obtained by signing treaties for avoiding double taxation with other countries; adding this action to the establishment of other factors on the fiscal and trade policy, would simply reduce the decision to which of the three neutrality is the best suited to national economic policies.

It was also considered that while Canada needs to invest directly in their country, this can be achieved in the long term through Canadian investment abroad as it is shown that countries tend to repatriate profits from their foreign investments.

That is the reason why a better choice for Canada may be to seek more prosperous markets in the short term, that strengthen the domestic capital stock for the long term, and once again are international treaties the ones which promote these movements of capital and on the other side they ensure that Canada protects its tax base, taking all the necessary information about the activities of the national companies abroad either directly or through its subsidiaries. At this point the study panel agrees that the risk of creating a competitive tax environment that generates the export of capital and employment is lower than the risk of losing investment because the system is not competitive.

Along with the promotion of investment, the international tax system must also protect the tax base, which is accomplished by setting standards against tax evasion, as the exchange of information.

In their race to establish the largest network of international treaties, Canada has reached the amount of 86 international treaties in the fiscal area, this being the largest amount among developing countries. Within this Canada ensures that if one of the main concerns in choosing the basis of the tax system was to level the playing field for Canadian and foreign companies carrying out activities on Canadian soil, then, this network of international treaties has a starring role in achieving this goal.

This network of international treaties is also vital when information on feedback from the country's international tax policy is necessary. The information on taxpayers, their economic acts, movements of capital, income generation that are produced and generally all matters which affect the foreign source tax base of the country or Canadian source of non-national residents, is the main raw material to establish the foundations and principles of the tax system.

If the government relies on information provided solely by taxpayers it will face with the problem of lack of quality of information and lack of obligation to provide such information. This situation is faced by all countries, so that the efforts of the Tax Administration and Finance Ministry are not sufficient, considering the Panel that the actions must be tightened to optimize the collection and use of information from taxpayers in the area of international taxation, establishing a management system of information to obtain and process it efficiently.

CONSIDERATIONS MADE FOR THE SIGNING OF THE TREATY BETWEEN CANADA AND ARGENTINA. CANADIAN PARLIAMENT DEBATES


Analysis of the Treaty signed in 1993.

Currently, the treaty between the Governments of Argentina and Canada to avoid double taxation with respect to taxes on income and on capital, signed under Law N°. 24.398 (according to the Argentinean law system) is in force, reaching acceptance in Canadian Parliament with the Royal assent of June 15, 1994. The agreement was based on the OECD model treaty to avoid double taxation in relation to taxes on Income and on Capital, according with the 1977 version.

Upon signing this agreement, Argentina was conducting an open policy of integration in the world and because of this, it was trying to sign as many international treaties, following the standard models provided by OECD and the United Nations for this purpose, carrying out the regular negotiations for the signing of treaties, since none of the treaties signed included atypical clauses or considerations.

Canada, for its part, continued with its goal of expanding the network of international treaties, however, the signing of this treaty had opposition in parliament, and it is still important to note that there was no direct objection to Argentina.

Once signed the treaty under discussion in 1993, Canada began the parliamentary process corresponding to the enactment thereof. During the second reading of the draft identified as S-2, for the analysis of the adoption of the treaty to avoid double taxation between Canada and Argentina and between Canada and other countries, in the Canadian Senate debate on 10 February 1994, meeting No. 6. The main points of analysis were imposed on dividends, interest, royalties and capital gains paid or received by non-residents and the guarantee of non-discrimination according to nationality in tax treatment, which does not imply that incentives could not be established according to the residence of the taxpayer.

It was also considered how the treaty would prevent double taxation by means of credits and exemptions provided by the Canadian tax legislation in certain acts. All exponents in the debate stressed the importance of the signing of treaties to promote trade and attract foreign investment as the project was approved for third reading.

In this 3rd reading, held at the Senate meeting on March 16, 1994, no observations were made, allowing the bill to be sent to be debated by the House of Commons, beginning the debates at that House on April 21, 1994, this time the Bloc Quebecois, the official opposition, said it disagreed with the signing of the treaty and voted against it, referring to reports issued by the Ministry of Finance from 1987 to date, according to which the tax revenue of Canada was compromised by the actions of Canadian companies that had subsidiaries in countries considered tax havens, using international treaties to undermine the Canadian tax base.

It is noteworthy that the S-2 project was signed on double taxation treaties between Canada and Argentina, Canada and Hungary, Canada and Nigeria, Canada and the Republic of Zimbabwe and a protocol between Canada and the Netherlands.

With this negative vote from the opposition bloc, claimed that its action reflected the need to review all existing treaties and insisted that their vote had nothing to do with a specific disagreement with any of the signatory countries. However, there were not specific comments indicating the points to be corrected in the treaties.

Given the comments of the Bloc Quebecois, the Liberal Party said that Canadian companies were looking for other markets where they could settle, operate or relocate their income due to costly tax system that they were dealing with in Canada. Moreover, they added that these treaties should not only be signed with the countries concerned but also with emerging markets with which Canada expected to operate.

From these last observations one can infer that Canada did not consider Argentina as a potential trading partner.

With the passage of time, it is clear that Canada not only worked on improving and expanding its network of treaties, but also improved its tax system, moving from being the most expensive country on taxation, within the group of 7 in 1994, to be the country with lower tax costs in the same group today, achieving the recapture of investment and creating jobs for their country.

After continuous exposures of the same problems in successive discussions of this bill, real assent was obtained to begin implementing the treaty to avoid double taxation on income tax and capital, between Argentina and Canada, on June 15, 1994.

Canada's current actions in terms of international treaties
Canada continued to analyze the role of international treaties in its domestic economy and its tax system, arriving at 2007 with a new initiative in this regard, which came to meet some of the weaknesses found in treaties to avoid double taxation, bringing new tools against tax evasion and in favour of tax equity in the international arena.

This initiative had 3 main points to promote investment in Canada and in particular to ensure the interest of other countries in assisting Canada through the exchange of information:

1 – It was restricted the deductibility of interest paid on debt incurred to invest in creating subsidiaries abroad.

2 - The capacity of Canada to obtain information from other jurisdictions was improved by the signing of TIEAs or revision of existing treaties.
3 – The exemption of income tax on dividends of subsidiaries of Canadian companies, when subsidiaries are located in countries with which Canada has an international tax treaty, was extended to the dividends earned in countries with which Canada signed Treaties for the exchange of information or with which the talks to sign them were initiated. When talks for the signing of the treaty were initiated after March 19 of 2007, the dividends will lose the exemption if the treaty is not signed within five years from the date on which the talks began. When on March 19 of 2007 the talks were not initiated, the dividends will lose the exemption if the treaty is not signed before 2014. Thus it points out how important is for Canada the exchange of information with other tax administrations.
INFORMATION SHARING CLAUSE IN THE TREATY BETWEEN CANADA AND ARGENTINA TO AVOID DOUBLE TAXATION ON TAXES ON INCOME AND ON CAPITAL

As already mentioned, the tool that the Administrations of Canada and Argentina have in a matter of exchange of information is only Article 26 of the treaty that was signed in 1993, following the OECD model of year 1977 with some additions trying to solve the shortcomings identified in the clause of the model, as discussed below, taken from the UN model Convention.

In the exchange of information provided pursuant to art. 26 of the OECD model, the parties added a paragraph settling that states must intensify their efforts to obtain the required information, even when they do not need it for their own purposes, by providing it in the same manner and extent to which it is obtained according to their rules and administrative practices; this aggregate responds to the UN model convention.

The application of Article 1 of the OECD model to avoid double taxation with respect to the exchange of information was excluded, thereby it was removed the limitation of exchange of information on residents of one of the contracting countries, extending it to persons from third countries with the only conditions that the requesting country has sovereignty to levy taxes on that person in the terms of the Convention, means regarding the taxes mentioned therein, and the requesting country is aware that the other country is able to provide that information.

Article 26 provides standards for mutual assistance between tax administrations with some limitations and on-demand of parts. It shows some disadvantages, as the treaty is in effect followed the OECD model prior to the amendments of 2000.

The sent or requested information is limited in the following aspects:

1. Contracting parties can only request information necessary for the implementation of the Convention itself or the domestic laws concerning taxes covered by the Agreement that are only the taxes on income  and on capital.

This limitation of "necessary" prevents states from engaging in practices of "fishing expeditions” requesting information with the respective workload of the state that receives this request, without knowledge of the existence of taxable facts. This limitation is important in preventing the fishing expeditions, but detrimental from the standpoint that a state can not have a valid or enough verifiable presumption of the existence of omitted tax base, and existing this constraint it is unable to obtain confirmation or rejection of suspected tax evasion, since Article 26 does not provide for the spontaneous exchange when an administration detects circumstances that may be of interest to the other state.

2. The referral of the information is limited by a restrictive clause of reciprocity, by which either contracting countries are obliged to make efforts that overcome or are contrary to normal administrative practices or legislation to obtain information, emerging therefore a limitation in the real process since neither of the two countries will obtain information that exceeds the information they can provide, either in quantity or relevance of the information for tax purposes.

3. Information that reveals trade secrets, industrial or professional trade process, or information contrary to public policy may not be provided.

4. The information obtained can be used only for purposes of implementing the convention and can only be shared with the competent authorities of the tax Administrations. The information can not be used to report other crimes than tax related or to initiate other research outside tax auditing.

CHANGES MADE TO ARTICLE 26 IN THE CURRENT OECD MODEL CONVENTION - COMPARISON WITH ARTICLE 26 EFFECTIVE BETWEEN CANADA AND ARGENTINA

If we analyze the current wording of Article 26 in its version of the OECD Model of 2008, it seems that some weaknesses were solved as presented in the application of the article as it stood in the agreement signed by Canada and Argentina, namely:
The limitation of the request for information of "necessary" to implement the agreement or the domestic laws of the contracting countries of the taxes specified in the agreement is eliminated by incorporating the possibility of exchange of information  that is necessary or “foreseeable relevant", achieving a broad scope for the exchange in the new version as the country requesting the information should only provide information identified in the manual of exchange of information compiled by the OECD for exchange on request with the purpose of verifying the possible relevance of the information, and just in case of not having this minimal information of the taxpayer to verify, the requested State may assume the existence of a case of fishing expedition.

Furthermore, by the addition of the provision of relevant information to the administration, management and implementation of domestic laws of the contracting countries, the new article 26 provides the necessary tool to assist in tax collection in addition to determining the tax base.

Finally, with regard to the limitations of the scope of the clause in effect between Argentina and Canada, it states that regarding the exchange of information, the provisions of Article 1 of the Convention are not applicable, means that information of Taxpayers who do not reside in any of the contracting countries can be exchanged, but it does not mention any exception to Article 2, as the new version does, so only exchange of  information necessary to the implementation of the Convention itself or of the domestic laws of each contracting country for taxes covered by the Convention that are not contrary to the Convention, can be requested or sent.

The new wording of Article 26 removes the application of Article 2 of the Convention concerning the exchange of information, therefore all applicable taxes in each of the contracting countries are covered, at all levels of government, so the information can be shared with different levels of government, while implementing the country's domestic laws are not contrary to the Convention.

The prohibition of using information in other areas and for other purposes others than those of collecting the taxes or measuring the tax base for which information was requested is kept.

As for the limitation given for the requirement of reciprocity between countries, it remains in the stands, as well as maintaining the restriction on commercial and industrial secrecy and the exchange of information contrary to public policy.

Implementation and enforcement of Art 26 in its practical aspects

Analyzed the interests and issues considered by Argentina and Canada at the time of signing the treaty and the importance that exchange of information between tax administrations has been acquiring over the years and the development of the economy in terms of globalization, it is interesting to know what happens in practice.

Consultations were done to the Canadian Revenue Agency as well as to the Federal Administration of Public Revenue in Argentina, obtaining the following facts:

In Canada the requirements of international information, received or sent to or from other countries are dealt by the Canadian Revenue Agency in the Division named "International and Large Business Directorate”, internal regulations to standardize the process of information requests and referrals being inexistent, so it is still prescribed in the manual of exchange of information compiled by OECD in the module "Exchange of information upon request”.

In the case of Argentina, there are neither internal regulations that standardize the application of the procedure of request nor referral of information. Instead, it was set, by means of internal rules, allocation of responsibility for the execution of requests or referrals and it is clearly established who the competent authority in each situation is. There is also an opinion in n° 16/94 of January 26, 1994, from the Directorate of Legal Counsel of the Federal Administration of Public Revenue who analyzed the agreements in force and concluded by Argentina at that time, considering the exchange of information, establishing precautions to be taken so that the information is valid in tax determinations.
The aforementioned opinion suggests considering the recommendations of the Manual for the exchange of information, issued by OECD on compliance and making inquiries. The opinion also mentioned the lack of regulations regarding the delegation of authority to carry out the procedure. At this moment it is applicable what is regulated on Bylaw 1326/87 which recognized, as the competent authority, the Minister of Finance. 
Currently the legislation was supplemented by an internal rule enacted by AFIP-DGI as mentioned in the previous paragraph.

The procedures for exchanging information, in Argentina, are in charge of the Federal Public Revenue Administration, so that the responsibilities were established by internal rules by the Federal Administrator. With regard to the authority responsible for carrying out the tasks related to art. 26 of the treaty to avoid double taxation, it is in the lead of Assistant Director of General Directorate of Audit, in his absence or inability to complete the tasks, it should be replaced by the Head of International Operations Department who shall comply with all tasks relating to the exchange of information, except those regarding on the procedure of automatic exchange, although it is not a practice that currently applies with Canada or in the case of requests processed by the Ministry of Foreign Affairs, International Trade and Religion.

In cases of automatic information exchange and the Assistant Director needs to be replaced in his work, the Head of the Directorate of Strategic information for Audits will accomplish the automatic exchange of information, but as already mentioned, this practice is not covered by any existing international law.

It can be seen that in both countries a delegation of authority is made, which solves some of the major disadvantages dealing with the exchange of information which are the availability and diligence to get the information, being such responsibility at the head of the managers working daily with information of taxpayers, ensuring that the procedure is carried out effectively and on time.

With regard to the Implementation of the Manual on exchange of Information designed by OECD, which seeks to standardize the formalities for the transfer and request of information and content of these requests, it contains the necessary exemplifications to submit preliminary information on the requests to be answered by the requested country.

It should be noted that the Manual for the implementation of the provisions concerning the exchange of information for tax purposes of the OECD was updated in 2006, and compiled on the basis of Article 26 of the Model Convention as revised by the Committee on Fiscal Affairs on 2004, which differs from article 26 of the Convention signed by Canada and Argentina; this situation was provided in drafting the manual through clarification and additional recommendations for the cases of treaties signed with earlier versions of the article under analysis.

For the purposes of complying with the request for information, the Canada Revenue Authority only applies the provisions established in the art. 26 of the Convention and section 241 of the Law on Income Tax, by which there is a restriction on disclosure of taxpayer’s information in Canada and the secrecy of tax must be observed, excepting the application of these rules when an international treaty providing for the referral or request for information is in forced.

The same rules apply in Argentina; however, by exempting the observance of secrecy of tax by application of an international treaty and only to the extent determined by those rules, the parties would not be able to provide any kind of tax information. In the specific case of the treaty between Canada and Argentina, Article 26 settles some limitations to the exchange of information, as discussed in previous paragraphs.

In practical terms, once the subject of a request for information under the terms of article 26 is determined as a valid request, both Argentina and Canada have to handle it through a verification procedure according to their internal rules on audit and investigation of taxpayers, making the necessary procedures to comply with the request as soon as possible and staying within their normal duties.

Note that once the exchange of information is done, there are no regulations providing for the obligation by any of the contracting countries to inform the subject reported on the exchange done, so that no such notification is usually carried out.

Despite the restrictions that may arise with regard to information obtained or provided under the agreement to avoid double taxation, there is the possibility of providing information or requesting it through the good offices of the Ministry of Foreign Affairs, Trade and Religion, in this case the information can only be obtained from the Assistant Director of General Directorate of Audits.

Then there being full capacity of states to provide or request information as a tool of international cooperation, through a request made between Ministries of Foreign Affairs through diplomatic channels, what is the point of signing TIEAs? This would be to establish information sharing as a routine practice, regular and standardized procedures not requiring sporadic and unusual process that retrace the results sought by the requesting party, dropping to the exchange according to the convention the power as a tool for transparency and cooperation, as it respects the time relevance and quality of information provided.

It is also important to consider the assistance provided through the application of article 26, where there are tax offences, in this case, if a state is requested to provide information of a taxpayer to which a cause of tax offence was instructed, the state will provide it based on its internal national legislation for the purpose of gathering information, evidence and documentation necessary to resolve the case brought by the requesting party.

MANUAL FOR IMPLEMENTATION OF EXCHANGE OF INFORMATION COMPILED BY OECD
OVERVIEW:
The exchange of information between Argentina and Canada is mandatory under Article 26 of the Convention, once one of the countries is seeking information, the other country must base its refusal or send the information requested. This means that if the information was denied without adequate substantiation, it would be a breach of international law that is punishable in accordance with the provisions of international law, and in this particular case the Vienna Convention would apply.
As for taxes on the exchange of information, we have analyzed that it will deal with the Income Tax, tax on assets, current tax on Minimum Presumed Income and Tax on Personal Property not incorporated into the economic process in the case of Argentina and the income tax in the case of Canada.

With respect to the periods to which relate the information, the domestic legislation of each country must be taken into account in terms of prescription of the powers of the Treasury to audit and levy taxes.

About the reciprocity clause, which states that a country can not request information that it would not be able to provide itself according to its laws and administrative procedures, and also a requested country is not obliged to provide more information than that available in the other country according to the rules of that other country, arises the fact that in the practice it is difficult to enforce this reciprocity clause because the requested party may not be aware of what information it is impossible to get by the requesting party according to its internal rules and vice versa. This is solved by including a statement of compliance with the reciprocity clause in the application of information.

In this statement of compliance with the reciprocity clause, the country requesting information states that it is capable of getting that type of requested information, with respect to taxpayers through activities in its territory, with this statement the requested Party will be informed of the implementation of reciprocity at the time of the submission of information and it is not allowed to refuse that submission once the reciprocity clause is included in the request, besides it is still obliged to act as if it was its own tax interest and tax base.

With regard to information contrary to public order and maintenance of commercial, industrial and professional secrecy, there are no special considerations. There are not disadvantages in respect of the legislation regarding banking secrecy either, as both countries contain provisions on the subject in its tax legislation, according with which information can not be denied by invoking violation of bank secrecy.

The information exchanged may only be used for tax purposes and for tax determinations. On the other hand, in the Argentinean and Canadian law, there are no provisions that require informing about the exchange of information to the subjects about the ones the information concerned.

 With regard to communications to perform after the exchange of information and the purpose to be given to the information, internal reporting requirements exist for certain national agencies working in other crimes, such as money laundering, financing of terrorist activities, etc. As a specific example, in Argentina is compulsory to give knowledge to the Financial Information Agency (UIF) when facts of possible money laundering or financial crimes were detected; in this case we are witnessing an impediment to compliance with internal rules by implementing an international treaty, since the information obtained can be used exclusively for determining the tax and can not be shared with persons other than the competent authorities in the administration of taxes.

As for the costs of exchanging information, it is not covered by the Convention which party bears it, so that in practice the tax authorities solve the situation by agreement, finding ways to reduce costs for both parties.

EXCHANGE OF INFORMATION ON REQUEST - OECD GUIDE

Prior to the referral of the request for information from a person or company under verification, the country that performs it should exhaust all ways to obtain information in their own country at a reasonable cost, either through the public information available on the Internet information or they can have diplomatic missions in the country or anything that can be derived through base developed by the OECD as a reference guide on public information sources abroad available at www.oecd.org/taxation for the competent authorities of government of revenue administrations

Once this step is referred to the written request it must contain - at least - the information described in the manual for OECD information exchange, module exchange request. In addition the statement concerning the reciprocity clause as stated in the general section of the manual must be included.

When the requested country takes over the request, acknowledges its receipt and verifies that it meets all legal requirements, the request is provided by the competent authority, including all the information needed to be answered and the information requested falls within the provisions of agreement. If the request is not valid for the requested country then the requested country should inform the applicant, citing the reasons why it believes that the request can not be answered. If instead, the application meets all the formalities and requirements to be answered, it must be dealt expeditiously. 

Once an information request is accepted and in process it should be answered as quickly as possible attaching any further information or documentation, despite have not been requested, is considered to be relevant according to what is stated in the application by the applicant country.

Deadlines for processing the requests are not set in the agreement, but the guidance of OECD exchange of information suggests that they should be answered within 90 days of receipt or to inform the applicant if this deadline is not sufficient. With regard to this, also internal regulations regarding inspections must be observed, taking into account the date that the information becomes useless to the requesting country, if such date was reported in the request.

As mentioned in the section, there are no internal rules to comply with the procedure for exchanging information neither in Argentina nor Canada, so the deadlines to comply are not clearly established. However, information indicating that there are problems or inconveniences caused by delays in processing applications was not obtained so it can be seen that the main objective is always to accomplish international collaboration and transparency between administrations.

Between Argentina and Canada, there is awareness of collaboration that leads governments to inform each other about the results based on the information exchange carried out in order to get feedback on the procedure and making the necessary improvements over time.

OBSTACLES TO COLLABORATION BETWEEN GOVERNMENTS SUBMITTED BY THE CURRENT ARTICLE 26 OF THE AGREEMENT BETWEEN ARGENTINA AND CANADA

To make a request for information, the requesting country must do so under an ongoing investigation or audit to the taxpayer in question, this audit has to have ties with the request to make. The requesting country should be aware of the existence of taxable economic facts abroad. Therefore there must be the prior knowledge of the existence of tax base and the requested information should only help to establish the measurement of that base. So, if there are unknown facts to the taxable requesting country and they do not result exposed during the Research conducted by the requested country, coming to this report as a measure of good practice of collaboration, these facts will be out of the determination. Seen by this way, the exchange of information on request is helpful in reaching the correct measurement of the tax base, not to determine the base itself, meaning facts and concepts taxed.

The "need" of information must be proved, currently and according to the final wording of Article 26, applications are larger, with only one requirement for the validity of the request that is the information to be "foreseeable relevant", however, the application model prepared by OECD is predicted to provide information about the taxable concept  the requesting state is entitled to ask, so that additional information will only be achieved with respect to the protection of the measurement of the tax base if the requested country sends additional information found while processing the request, but if the applicant has not a concise knowledge of taxes and concepts that the verified taxpayer is failing, the application may not be extended.

Although more expensive, it would be far more useful and really fulfilling the purpose of transparency and international cooperation that the access to databases or crossing information about companies or persons performing trans-national activities of any kind or receiving income in any capacity abroad was available between contracting countries. This would provide compelling tools to verify and decide on which businesses and concepts and about which taxpayers request information.

Only information to determinations of income tax, on Personal Property Tax or on the Minimum Presumed Income tax (in the case of Argentina), or corporate income tax or of individuals physical income tax (in the case of Canada) can be sent.

CONCLUSION 
Information is the primary tool in any field, to analyze the performance of tax systems, the establishment of trade or tax policies, in measuring outcomes of these policies and in the specific case under analysis, to protect tax revenues of countries, given the lack of borders, globalization and change in the way it is traded on the world stage.

Both Canada and Argentina realized that obtaining their goal of social welfare depends on the fixation of their economic policies as the international level plays a very important role. Both countries set guidelines to maximize the benefits of internationalization of the economy. Canada, meanwhile, felt that their competitiveness depended heavily on its international tax system; Argentina opted instead for other ways. However, both policies were found at a junction, which was the need to create a network of international treaties in the tax area, promoting cooperation between nations and fiscal transparency, which assures availability of information.

Both Canada and Argentina had an important opening of their markets through the signing of treaties in Canada from the 80s and in the case of Argentina since the '90s. Although they have successfully taken the first step in finding a system that allows them to obtain adequate information on quality, quantity and timing, it is still missing how to optimize this flow of information through the signing of specific agreements for the exchange of information and mutual administrative assistance.
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